WILLIAM J. SCOTT
ATTORNEY GENERAL
'STATE OF ILLINOIS

SPRINGFIELD

' ‘Mareh 10, 1971

FILE NO. §-279

orrxcnnsu 5 o
nitectoz of the nepare~:_ 
ment of Public Aid

Hnno:able CQcil A. Partoe
Praatdemt Pro Tempore
Illinois State Senate
State House _ :
Springfield, XIllinois 6270¢

Dear 8irs

) 346 aek your opinion as
- 2 nunald F. Simpson is qualified
laypf Illinois for confirmation

p ps the Director of the De-
Pyblic Aid. The factual situ-
ach my question arxises is as

"a, Section 7.09 of the Civil Admin-
istrative Code of Illinois pro-
vides as follows:

‘The Director of Public Aid shall
have at least 10 years of
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experience in responsible admin-

istrative capacities in the field

- of public assistance, and shall
‘not have been politically active

in the S years p:acedtng appoint~

ment.*

Mr. Bimpaon's hackgxonnd expe:i~

ence 1is set forth in the attached

'Hblogtaphical data. ”1

Mr. Simpeon is on a leava of ab-
sence from the U.8. Department

of Health, Education and Welfare, -
and would continue in this status
while serving as Illinois Public
Aid DPirxector. Your attention

ie directed to SBanate Bill 11,
Title IV of the 91st Congress,

~ Pirst Session, Title V-33 U.B, '

Code. The general provisions

of this statute provide in patt
that an employee released on
leave of absence to serxve with
a state government ‘remairs an
employee of his agency'. The
statute further provides that

if the rate of pay of the employ-
ea is less in state government

than it was in the regular agency s
~assignment, the agency must pay ~

a supplementayry amount to eqnal

the difference. The statute £ux~
ther provides that all other em-

ployee's benefits including Civil
Sexvice Retirement Credit be re-
tained by the employee,

An ingquiry is directed as to the
length of time Mr, Simpson has
been a resident of Illinois and
whether he meets the requirements
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o j of mtele vxx. SBection 6 of the
‘ ‘Constitution of Illinois (1870)
govezninq appointment of parms

a8 atm:e ofﬁcazs.- o

'ma hiegxaphical data of Mr. Donald . Simpson
states as followss R
W m

2- |

s _uaom, Sl "Wan.a Wana. Washi.ngtan.
: .. Septembex 28, 1917
m:ied - three children

*"Of€ice Mdrxess: : U. 8. napartmant of naalth.
o . . Bducation, and Wa).fare
. Region V. -
- 433 West Van m:cn Stzeet.
- "Reoom 901 . -
'chi.uaga. nunaia 60607

| 'ralephonan )\ma Code 312,
353—4237 ‘

“"Home Addresss 2 nwkozy 'rmo n::lve
' o Justice,: Illt.noi.a . 60458

| 'L'elephonea- \.Ama ee;de,s.lz,.
- 594~1486

“Ednc‘ng:ionfc.'. : A.n. - Knlamuoo couege. ,
. Kalamasoo, Michigan ~ 1939
Pouts.cal Seience :

_n.a. - eolnmbla University
. New York, New Yoxk = 1940
- Government and Public Ad-
ministration
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11969 «~ Present

#1952 « 1953

R o‘niva:sity of Illinois,

Urbana, Illinois - 194}

- Government and Public Ad-

ministration

- .Regional. Miuioner S
- Soeial and Rehabilitation
Service, HEW Region V

- Pilans. and directs HEW's

Social and Rehabilitation

- Bervice programs in Re-

gion Vv (Illinois, Inaim.v

‘Michigan,; Minnesota,
Ohic and Wisconsin). This
“ineludas the Padaral«State=-

local programs of publie

‘assistance (Ald to Needy
Pamilies, Old Age Assist-

ance, Ald to the Blind,
Aid to the Disadled)r
nodical assistance (Medic-

‘aid)y vocational rehabili-

tationy child welfare ser-
vicen; mental retardation
and othey developmental
disabilities;y juvenile
delinquency prevention

and control; and special
programs for oldexr Amexi-
cans,  Reasarch, training
and damnstration projacts
are developed in coopera~-
tion with universities,
hospitals, research orx-
ganizations and private
and public health and wele
fare agencies in social.
and xehabiutation am:v!.ce
fielde.

.A&niniae::aﬂva ozﬂaar.
Public HBealth Service
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.' ‘napairmnt’ of Health,

Educati.on, ana Walt'are

Bi:wtad management pro-

qram (fiscal, pexsonnel,

- .supply, procurement, ete,)
. for a Buresu of the Public
. Realth Service; later

served as Assistant Execu~

tive Officer of the Public

Health Service. Directed

. several management and

B _organizational studies

%1949 - 1952

~ “Publicationss

368,

of maﬁox PHES programes.,

. Held a vui.m;y of manage-
ment positions in the
jmxm Bealth Sexvice

'ari.antation at HEV® Public
Personnel Rgview, Vol. XKXI,
Ho, 4, October 1970 (with
Anne N, Crutcher).

‘The Worth of ouxr Woxk, '

The HEY Forum Papers 1967-
U, 8, Government

Printing Office; 1968

‘Staff Assistance in Pare
sonnei mnintutwn.

.VQI.. 31. ﬂo. 6, November-
 December 1968, : _

‘Axe You Getting the Most
Environmental Health Ser-
vice Out of the Tax Dol-
lax? -~ The Viewpoint of
the Public Administrator,’
American Journal of Pube
Aic Health, Vol, 49, No. 6,
June 1989 _
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"1966 ~ 1969

,_;'5. -

f'Parsonnat Poxicy and

P:aﬂf‘iaﬁp 1 |

 County Health -
Columbia nnlvarsity !raas.

1949

'M@riﬁ*syateﬁ Adminintra~
tion in Official Hoealth

‘Agencies, ' Amexican Jourpal
-ef Bubiic m Jmaw |

1947

‘naw Dupaxtman?a and Law .
Officers,! State Govexn~

ment, Octobex 1941

amariean SQezety £@x Puhlie
- Adninietration -
American Public Hmalth | o

Azsociation -

Amarican Academy of Haalth
Administration

gorgas Momorial Inetituta

‘professional Swmmfmaticn
‘Service _

»amaiatant SQc:etary for

Adminiastyration Department

of Bealth, Fdnuatian, and

Welsare o

-Plannaa and direafeﬂ HEW's
‘personnel and training,

management syetems and
evaluaticn, geoneral adminis-
trative support, internal

‘security, civil dafense
‘planning, State Merit
‘Systems technical assist-

ance; surplus property

~utilization, and related
administrative programs.
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*1962 -~ 1966

#1961 - 1962

%1956 -~ 1961

-7 -

BExecutive Officer, Public
Health Service, Depart-
ment of Health, Education,
and Welfare

Sexved as chief advisor
to the Surgeon General,
Public Health 8exvice,

on all administrative
management matters includ-
ing budget and finance,
internal audit, supply
and general services, and
management systems., Di-
rected work of those di-
visions of the Public
Health Service conducting
central nanagement pro-
grams,

Chief, Employment Division,
n'epattm_ont of State

Directed the employment
program for both foreign
sexvice and civil eervice
pexsonnel of the Depart-
ment of State, including
national recruitment pro-
grams and selection and
initial placement of both
civil service and foreign
service pexsonnel.

Chiéf, Division of Admin-
istration, Pan American
Bealth Organization, Re-

gional Office of World

Health Orxrganization

Responsible for complete
administrative manage~
ment program of the Pan
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- American Health Oxgani-
gation including budget
.. and finance, personnel, .
... support services, procure-
. ment and property manage~
- _ment, and management policy
- and evaluation,

®1953 - 1956 Director, Division of
_ ..Department of Health,
_BEducation, and Welfare

. -Pirected organizatione
. providing accounting, pro-
. .. curement, supply, statis-
. tieal processing, library
sexvices and other adminis-
trative services for the

“Homorss  Distinguished Service
. : Award - 1966 '

. U, 8, Department of Health,
Bducation, and Welfare '

.. Buperioxr Service Award -

. 19386 '

..U, 8, Department of Health,
Education, and Welfare

. Meritorious Salary Increase
- for Outstanding Performance -
B G- 3 1
.. . Public Health Sexvice,
-~ Pederal Security Agency”
As you have indicated in your letter, Paragraph
7..092»‘& ehaptor 127. | 1969 Illinois Revised Statutes requires

that in order to be appointed Director of Public Aid a
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person must have had at least ten years of axperience in
responsible administrative capacities in the field of pub-
lic assistance. From the biographical data you have sub-
mitted, it would appear that Mr. Bimpson meets this require-
ment., However, this determination is to be made when
 confirmation is considered and I do not wish to substitute
my judgment for that of the Illinois Senate. In addition,
Section 6 of Article VII of the Constitution of Illinois
of 1870 :equizén-that A person who is nppoiatéd to any
office in this state must have resided in x111nois for .
at least one year preceding his appointment. The infor-
mation Whtqh you submitted to this office does not indi-
cate the place of residence of Mr. S8impson other than his
address at Justice, Illinois.
| Your ﬁttantian is invited to Section 3 of Arti-
cle IV of the Constitution of Illinois of 1870 which reads
'aa'follawac

“# % SNor shall any person, holding any

office of honor or profit under any for

eign govermment, or under the government

of the United State, (except postmasterxs

- whose annual compensation does not excead

the sum of $300,) hold any office of honor
or profit under the authority of this state."
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_ hn isportant determination to be made is whether
Mr. Simpson is an "officer® withtntheahove quoted cone-
stitutional pmv!.ui.on whieh prevents a person ‘£rom holding
an office in the State government at the same time he holds
an officé in the Pederal government.

X hnve carafully read the p:uvinionu of Senate
Bill 11 qomonly lmawn as. the Intergovernmental Peuonna!.
Act of 1910_. as it pertains to the g_uantion posed hqg;a;la ..
~ That Act by ite temms applies only to Fedexal “"employees”.
The Act further provides that Pederal “employees® may take
leave of absence to become officers of State governments.

A determination of who is an Qfﬂmr within the
ptohi.b:lti.on of the above quotod constitutional p;mvision _
is difficult because the termm has variable import, the
meaning of which necessarily varies with the connection
with which it is used, We are informed that Mx. Simpson
is a United States Civil Service employee and that (if
he receives Senate confirmation) when he leaves his posi-
tion as Director of Public Ald of the State of Illinois
he will return to his general Civil Service status and.
grade and not the pmicular position which he now holds.

FPuarthermorxe, for the purposes involved in your cuestion,
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it is my opinion that a person who is.on leave of abmence.
£rom & position is not holding that position during the .
time he is on such leave of absence.

| - There is little doubt that Mr. Bimpson would be
hol.d_!.pg a position of honor and profit under the State of
Illinois by becoming Director of Public Aid, if he is ap-
proved by the 8enate. However, according to Illinois
judicial authority the acceptance by him of that office .
would be a cpnatguctivg_:aﬁignation,oz any prior Pederal .
office held if it should be,datermined,thut_he is, in fact,

a Federal officer (Pekete v. City of East St, Louis, 315
Ill. 58; Livingston v. Ogilvia, 43 111, 24 9).

As a further qonsido:aﬁian in arriving at an
opinion. in thiu,mgtter,xx.have considered the general.
policy of the law that an "office” must at all timee be
€illed. It follows therefore that a person could not take
a leave of absence £xom.anw?a££l¢aﬁ_wha:aas hafmay.taka .
a leave of absence from an employment relationship. This
is true because ordinarily an officer holds his office .
until his successor is appointad er ie elected.

I have also examined the Illtnnia Constitution

of 1970 which becomes effective next July 1, and I find
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that the language above cquoted in Axtiéle IV, Section 3,
which prohibits a pexson from holding an office of honor

or profit in the State and Federal governments at the same
time is not included therein.

In viaw-ofrﬁha'ahove, it is my opinion that Sec-
tion 3 of Article IV of the Constitution of 1870 does not |
prevent Mr. Simpson from being confixmed as Director of
“Public Aid, As the questions presented concern the Illinois
Constitution and statutes, I have limited my considaration
and opinion to this area of the law.

Vexy truly yours,

ATTORNEY GENERAL




